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 WORKS COUNCIL ELECTION

The works council elections are held regularly every 4 years 
in the period from 1 March to 31 May. This period of time, 
in which the election day must lie, is required by law. Works 
council elections may take place outside this period only 
in exceptional cases which are regulated by law. Such an 
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The Works Constitution Act stipulates only the last date 
for the initiation of the works council election. According 
to sec. 16 of the Works Constitution Act, the incumbent 
works council has to appoint an election committee, con-
sisting of three members, no later than ten weeks before 
the end of the works council’s term of office.

For example, if the term of office expires on 31 March 2018, 
the election must begin by 20 January 2018 at the latest.

a) Earliest point of time to initiate election
The question of how early the works council can initiate 
the electoral process, i.e. when to appoint the election 
committee, is not clearly regulated by law and is, therefore, 
controversial. The initiation of the election has the effect 
often desired by the works council that, in addition to the 
elected works councils or substitute members, the mem-
bers of the election committee and the election candida-
tes enjoy the „protective shield“ of the special protection 
against dismissal pursuant to sec. 15 Act against Unfair 
Dismissal. Through very early initiation of the election, 
works councils can achieve that the mentioned groups of 
people are much more effectively protected against dis-
missal. The works council is, therefore, in a position to sig-
nificantly complicate or delay planned or imminent res-
tructuring by bringing forward the elections. Against this 

Point of Time of Works Council Election

exceptional case may be, for example, if there is not works 
council at the operation yet, if the workforce has increased 
or decreased considerably within a certain range, if the 
works council resigns or if the works council election is 
successfully challenged.

background, there is always a dispute between works coun-
cils and employers about early elections.

b) Limits: „abuse of law“ 
In the absence of legal provisions regarding the question 
of when the election committee may be appointed at the 
earliest, the courts decide on this question by applying the 
legal concept of „abuse of law“. Therefore, it is common 
case law that a legally abusive premature appointment of 
the election committee by the works council cannot trigger 
the special protection against dismissal mentioned above. 

c) When is there a case of abuse of law?
The answer to the question of the abuse of law depends 
on the specific situation in the business operation. As long 
as the early election of the election committee is not ex-
clusively for the purpose of providing individual employees 
with the special protection against dismissal, even a very 
early appointment of the election committee is, in only ex-
ceptional cases, seen as abuse of law. 

TIME LIMIT 

An absolute time limit has not yet been defined. According 
to case law of the Federal Labour Court, which has not 
made a concrete and binding statement in these cases, 
there is no abuse of the law in an „unnecessarily early 

Point of Time of Works Council Election
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In the period from March 1 to May 31, only the works coun-
cil is elected, and not  the youth and apprentice representa-
tives. These are chosen every two years in the period from 
October 1 to November 30. Also, there are never elections 
for the general works council and group works council. 
Their members are merely posted into the respective com-
mittees by the works council committees. Separate elec-
tions, therefore, do not take place.

WORKS COUNCIĹ S INTENTION  
TO ABUSE

To make matters worse, in the event of a legal dispute, the 
employer would have to prove that the works council ap-
pointed the election committee so early in order to abuse 
the election committee’s election and thus, bring about 
the special protection against dismissal. Only in exceptio-
nal cases is this possible for the employer.

PRACTICAL TIP: 

We recommend employers who are planning to restructu-
re in the pre-election phase to urgently include in their plan-
ning that the works council may initiate the works council 
election earlier than expected in order to block planned dis-
missals.

On the basis of case law to date, which gives the works 
council a high degree of discretion with regard to voting 

Which committees are also elected? 

appointment“, „as long as the time of appointment is not 
materially completely inappropriate „(cf Federal Labour 
Court, judgment of 19.04.2012 - 2 AZR 299/11). However, 
the Federal Labour Court does not define what it consi-
ders to be „completely inappropriate“. 

According to legal literature, there is an abuse of law in tem-
poral terms if twice the legal minimum period is reached, 
i.e. the election is initiated 20 weeks before the end of the 
term of office of the incumbent works council. However, 
this rule has not been consistently adopted by the labour 
courts. For example, in the view of the Regional Court of 
Lower Saxony (judgment of 13 October 2010 - 17 Sa 569/10), 
an election held 36 weeks before the end of the term of 
office does not constitute abuse of law. Therefore, it can 
be stated that the works council enjoys great freedom in 
this respect due to the ambiguous case law of the labour 
courts.

and also puts the burden of proof on the employer about 
abuse of law of the part of the works council, there is reason 
to fear that some works councils will use the 2018 electi-
ons tactically in order to delay planned restructuring or 
also to block individual terminations.

4
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Active and Passive Voting Rights

Number of Works Council Members

Active Voting Rights 
In accordance with sec. 7 sentence 1 Works Constitution 
Act, all employees who have completed their 18th year are 
eligible to vote. According to a clear legal regulations (sec. 7 
sentence 2 Works Constitution Act), leased workers who 
have been employed for more than three months in the lea-
sing company are eligible to vote. If a  prognosis is made by 
the election committee which shows that a total leasing 
period of more than three months is to be expected, leased 
workers are entitled to vote from the very first day of their 
assignment (see LAG Hamm, BeckRS 2015, 72847) 

Passive Voting Rights 
In principle, according to the statutory provisions, all emp-
loyees of an operation who are eligible to vote and who 
have a seniority of six months or more at the operation are 
eligible, cf. sec. 8 Works Constitution Act.
In accordance with the current legal situation, leased wor-
kers cannot be elected to the works council of the hiring 
company (see sec. 14 (2) Act on Temporary Employment – 
Arbeitnehmerüberlassungsgesetz AÜG). However, they 
can also be elected to the works council if they enter into 
an employment relationship with the hiring company (see 
Federal Court of Justice Bundesgerichtshof BAG , decisi-
on of 10 October 2012 - 7 ABR 53/11). The employment 
periods in the leasing company are to be counted towards 
the minimum six-month period of service at the time of 
election stipulated in sec. 8 Works Constitution Act.
In accordance with sec. 5 (3) Works Constitution Act, exe-
cutive employees are neither eligible for election nor eligi-
ble to vote.

The number of works council members depends on the 
number of employees entitled to vote. Basically, the higher 
the number of employees entitled to vote in the company, the 
higher the number of works council members. The exact 
number of works council members to be elected results from 
sec. 9 Works Constitution Act (Betriebsverfassungsgesetz- 
BetrVG) and the corresponding thresholds are regulated.

LEASED EMPLOYEES ALSO COUNT

In its much-debated decision of 13 March 2013 (7 ABR 
69/11), the Federal Labour Court abandoned its previous 
decision and ruled that „generally“, leased employees wor-
kers are to be included in counting the threshold levels in 
the hiring company. Those „generally“ employed in the sen-
se of sec. 9 Works Constitution Act are the employees who 
are normally employed in the business operation during the 
largest part of the year. This leads to the fact that the size of 
the works council can increase considerably in line with the 
number of leased workers in the operation.  However, a pre-
requisite is that there is a regular period of employment of 
leased workers or that leased workers are regularly employ-
ed at the operation. This means that in addition to the thres-

Number of works council members relative to the number of employees

5 to 20 employees entitled to vote one person

21 to 50 employees entitled to vote 3 council members

51 to 100 employees entitled to vote 5 council members

101 to 200 employees entitled to vote 7 council members

201 to 400 employees entitled to vote 9 council members,

401 to 700 employees entitled to vote 11 council members

701 to 1.000 employees entitled to vote 13 council members

1,001 to 1,500 employees entitled to vote 15 council members

1,501 to 2,000 employees entitled to vote 17 council members

2,001 to 2,500 employees entitled to vote 19 council members

2,501 to 3,000 employees entitled to vote 21 council members

3,001 to 3,500 employees entitled to vote 23 council members

3,501 to 4,000 employees entitled to vote 25 council members

4,001 to 4,500 employees entitled to vote 27 council members

4,501 to 5,000 employees entitled to vote 29 council members

5,001 to 6,000 employees entitled to vote 31 council members

6,001 to 7,000 employees entitled to vote 33 council members

7,001 to 9,000 employees entitled to vote 35 council members

hold value of sec. 9 Works Constitution Act, leased workers 
must also be taken into account in the threshold values of 
sec. 111 Works Constitution Act (operational changes) and 
sec. 23 Act against Unfair Dismissal (threshold values when 
determining the scope of the Act against Unfair Dismissal).
Against this background, it is equally recognised in case law 
and in the literature that leased workers should also be con-
sidered in all other thresholds where the number of (eligible) 
employees is relevant. This applies, for example, to the de-
termination of the electoral process pursuant to sec. 14a 
Works Constitution Act, to the exemption claim of works 
council members pursuant to sec. 38 Works Constitution 
Act, to the formation of an economic committee pursuant 
to sec. 106 Works Constitution Act and indirectly to the 
determination of the size of the operating committee pur-
suant to sec. 27 Works Constitution Act , Whether leased 
workers are also to be taken into account in the context of 
the obligation to disclose (sec. 17 Act against Unfair Dis-
missal) is controversial. Currently, a case in this regard is 
pending before the Federal Labour Court (2 AZR 90/17).

For companies with more than 9,000 employees, the number of works council members increases by 2 members for each 
additional 3,000 employees or a fraction thereof.
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The legislator has given the employer a margin of discre-
tion with regard to the question of which organisational 
units a works council should be elected for. Through vari-
ous organisational measures, the employer can have a 
decisive influence on the operational organisational struc-
ture and determine the number and allocation of units 
which are capable of having a works council.

a) Single Works Council in a Joint Operation  
A common option is the formation of a joint operation. 
This assumes that several companies set up a joint opera-
tion, which they run under one common management. In 
practice, frequent examples of this are the creation of a 
joint logistics centre by several employers or the compa-
ny-wide operation of a canteen for employees. 
The establishment of the joint operation means that the 
workers employed there together choose a company-wide 
works council, which represents the employees of the ent-
ire enterprise and exercises their participation rights vis-à-
vis all participating employers. Of course, this does not 
change the contractual situation of the individual emp-
loyees of the joint operation who, in each case, only have 

Employer’s Organisational Options in the Works Council Elections

an employment relationship with their respective contrac-
tual employers. 

b) Combination of Several Businesses
In addition to the formation of joint operations with other 
companies, it is also possible to combine several compa-
nies or parts of a company into one company and organi-
se them in a uniform manner. In addition to the often desi-
red simplification of the organisational structure in the 
company, such a legal combination of several companies 
or parts of companies leads to the employees  electing a 
joint (cross-company) works council, cf. sec. 3 (1) No. 1 b 
Works Constitution Act.

c) Formation of Works Council
 organised by Company Divisions 

Another option is provided by the Works Constitution Act 
in companies and groups organised by product or project- 
related business units (so-called divisions). For example, 
sec. 3 (1) no. 2 Works Constitution Act, expressly opens 
up the possibility of forming a works council organised 
by divisions for each business or company-wide business 

area. For this far-reaching departure from the usual ope-
rational structure, however, the legislator presupposes 
that the grouping of individual companies must be regu-
lated by appropriate collective agreements or, if there is 
no collective agreement, by a company agreement.
Typical examples of this would be e.g. the grouping of all 
warehouses / logistics centres into a common „divisional 
operation“, while at the same time, production plants or 
administrative units are combined into a separate divisi-
on. According to the  Works Constitution Act, the units 
grouped in this way are treated as one operation. The 
employees of this division select a joint works council 
accordingly.

d) Company-wide Works Council
An even stronger intervention in the existing operational 
structure is possible through the formation of a „compa-
ny-wide works council“: sec. 3 (1) No. 1 b Works Constituti-
on Act. Through the formation of a company-wide works 
council, a single works council is elected for the entire com-
pany. The representation of employees’ interests takes pla-
ce uniformly and across all locations through a single com-
mittee. As with the formation of divisional works councils, 
this requires the conclusion of a collective agreement or the 
conclusion of a corresponding company agreement. There 
is even the possibility that the workforce of the company 

can decide by a majority of votes to elect a company-wide 
works council, provided that there are no collective agree-
ments or works councils in the company so far. Voting may 
be initiated by three employees who are eligible to vote or by 
a trade union represented in the company.

PRACTICAL TIP: 

The formation of divisional works councils or the formati-
on of a company-wide works council represents an attrac-
tive opportunity to significantly simplify cooperation bet-
ween employer and works council. The advantages are, in 
particular, that company agreements then only have to be 
negotiated with one body, but then they will apply throug-
hout the entire company. In addition, of course, the works 
council election is considerably simplified, since only one 
common works council is elected and a separate election 
must no longer be performed in each operation.

8
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How the employer can react to errors 
in the electoral process

THE ELECORAL PROCESS
There are two different procedures for the works council 
election. In principle, the Works Constitution Act stipulates 
the so-called „list vote“, but, in exceptional cases, also all-
ows the so-called „individual vote“

a) Principle: „list vote“
In the proportional representation (colloquially also „list 
vote“), the eligible employees vote for  candidate lists and 
not directly for a single candidate. After voting, each list is 
assigned the number of works council mandates resulting 
from the votes cast. Within the list, the candidates are then 
given mandates according to the order in which they ap-
pear on the list. In this electoral system, the eligible emp-
loyees cannot determine the exact composition of the 
works council, but can only influence the weighting of the 
individual lists, since the distribution of mandates is linked 
to the prescribed order of the candidates within the respec-
tive list. 

b) Exception: „individual vote“
The majority vote (or „vote for individual“) can be carried 
out according to the Works Constitution Act if only one list 
is registered for election or if there are only up to  50 emp-
loyees in the operation. In operations with 51 - 100 emp-
loyees, however, there is an option. In such cases, the em-
ployer and election committee can also agree to the 
majority vote, whereas in operations with up to 50 emp-
loyees only the majority vote can be applied. Probably the 
most important application of the majority vote is that the 
employees register a total of only one list in the works 
council election. In this case, regardless of the number of 
employees, the majority vote always takes place. Therefo-
re, through the number of candidate lists drawn up, emp-
loyees have a direct influence as to which electoral pro-
cess is used.

When applying the majority vote, employees vote directly 
for a candidate and do not just vote in a list. As a result, 
voters can significantly increase their influence on the 
composition of the works council, and candidates who 
would have only achieved one of the lower positions on 
the list also have the opportunity to be elected to the works 
council. Conversely, for the „regular“ candidates whose na-
mes are towards the top of the list in the individual vote, 
there is no guarantee of getting a mandate as would be 
the case with list votes.

Depending on the stage at which the works council electi-
on takes place, the employer has various possibilities of 
reacting: in principle, a distinction must be made between 
the reaction to mistakes that lead to the „nullity“ of the 
election and those which merely make the election “chal-
lengeable”. In case of doubt, apart from challenging and 
declaring the election void, the employer always has the 
opportunity, through a labour court, to clarify the existence 
of organisational units which have the capacity to have 
works councils, such as joint operations. 

a) Nullity of the works council election 
The declaration of nullity of an election has a „retrospecti-
ve effect“. It will, therefore, be assumed that the works 
council never existed. This, in turn, means that all the ag-
reements that have been made in the course of time up to 
the court decision with this „works council“, are void. A nul-
lity can be declared only in special exceptional cases, na-
mely if general principles of any proper election are viola-
ted to such an extent that even the appearance of a legal 
election no longer exists. In its court decisions, the Federal 
Labour Court very nicely states that the election must „bear 
the stamp of nullity on the forehead“. This is the case, for 
example, with the following violations: 

• a violation of the essential rules of election, eligibility or 
electoral process has taken place  in the electoral pro-
cess,

• during the course of the electoral process, the violation 
was not corrected or was not corrected on time, and

• due to the violation, the election result has changed or 
may have been affected;, it being sufficient that the  re-
sult of the election would have been different had it not 
been for the existence of the violation. If the violation 
has only e.g. an effect on the order of substitute mem-
bers, there is no causation and a challenge would not be 
allowed.

• Spontaneous formation of a works council during a com-
pany works meeting by acclamation of the staff

• Clear misjudgement of the term “establishment”: e. g. ar-
bitrary selection of several establishments as one esta-
blishment

 
b) Voidability of the works council election 
A successful challenge of the works council election, howe-
ver, only deprives the works council of the justification for 
its continued existence. 
As such, a successful challenge does not affect the past. It 
only has an impact on the future and results in an estab-
lishment without a works council. Any legal actions taken 
by the works council up until the final decision of the labour 
court, including any works agreements concluded, will the-
refore remain valid. A works council election may be chal-
lenged in the event that: 

• a breach of material provisions of the electoral law, the 
eligibility or the election procedure has occurred in the 
course of the election,

• such breach was not corrected or not corrected in a ti-
mely manner in the course of the election procedure, 
and
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• such breach changed or could influence the election re-
sults, whereby it is sufficient that the election results 
could have potentially been different, if the breach were 
eliminated. For example, if the breach only impacts the 
order of the substitute members, the election results 
cannot be attributed to it and a challenge would thus not 
be admissible.

The following violations lead to a challenge of the election:

• failure to comply with deadlines of  the electoral rules

• violation of the secret ballot

• appointment of an election committee after expiry of 
the works council’s term of office

• faulty composition of the election committee

• no announcement of the election notice

• combining different proposal lists into one list

• failure to announce place and time of vote counting

c) Reaction of the Employer during an Ongoing Election  
Generally, during an ongoing election, the employer‘s most 
effective means of responding to errors in the electoral pro-
cess is by applying for an „injunction“ in the context of ur-
gent court proceedings. However, case law sets strict stan-
dards to prevent the employer arbitrarily blocking elections. 

For example, in its well-known decision of 27 July 2011 (7 
ABR 61/10), the Federal Labour Court ruled that a works 
council election can only be interrupted by an injunction if 
the election is likely to be void. Mere contestability of the 
election is not sufficient. In case the injunction is success-
ful i.e. if the court is convinced of the nullity of the election, 
the election will be stopped immediately. However, there is 
also the possibility of dismissing the election committee 
in preliminary injunction proceedings, for example, to re-
move invalid lists from the electoral procedure. This may 
result in the special situation that only one (employer-friend-
ly) list remains, on the basis of which the works council 
will be elected.

d) Possible reactions of the employer after completion 
of the election

In the (rare) case of nullity of the works council election, 
anyone who has a legitimate interest in the declaration of 
nullity, including the employer, can assert the nullity of the 
election by a judicial motion. There are no deadlines to be 
considered in this respect. If the nullity of a works council 
election is definitively determined by a court, this determi-
nation has a „retrospective effect“ (see above). A challenge 
of the election is more common. Unlike the declaration of 
nullity, the challenge must be properly asserted in the rele-
vant labour court within a period of two weeks from the 
notification date of the election result. After expiry of this 
period, the right to challenge ceases, with the result that 
the elected works council remains in office with all its 
constitutional powers, irrespective of whether the electo-
ral process has suffered material deficiencies. The back-

ground to this regulation is to create legal certainty for the 
works council.

EMPLOYER OBLIGATIONS WITHIN 
WORKS COUNCIL ELECTIONS 

In principle, the execution of the works council election is 
the original task of the employees, conducted by the elec-
tion committee which is appointed by these employees. 
The employer generally has no interest in carrying out the 
elections. Nonetheless, there are various conduct obligati-
ons for the employer to ensure the proper performance of 
the works council election and the capacity of the elected 
body to act. The employer, therefore, has different obligati-
ons to provide assistance. The most important support 
obligations of the employer during ongoing elections of the 
works council will be considered in more detail below. 

a) Cost-bearing  obligation  
The employer must bear the costs of the works council 
election. This includes, first of all, all the costs required to 
prepare and conduct the election. In particular, the costs for 
the loss of working hours associated with the works council 
election are not to be underestimated. Of course, the emp-
loyer must also bear the direct management costs of the 
election committee and the material and personnel costs 
associated with the election. The costs for legal advice and 
for any training measures, including the associated travel 
expenses, are to be regarded somewhat differently. These 
costs are subject to reimbursement, if after due assess-
ment, they are deemed objectively to have been necessary. 
Whether these costs were a necessity is, in practice, a fre-
quent issue of disagreement between employers and works 
councils.

The employer‘s most serious cost-bearing obligation, howe-
ver, lies in that the participation in works council elections or 
the work of the election committee may not lead to a reduc-
tion in the remuneration of the employees concerned. If the 
voluntary work of the election committee or of the election 
assistants requires them to work during working hours, the-
se employees are to be exempted from their obligation to 
work with full remuneration. The same applies to emp-
loyees who are entitled to vote as they can exercise their 
right to vote during working hours. They are also entitled to 
continued full remuneration, despite the associated loss of 
working hours.

NB: There is no obligation for the employer to pay for the 
election campaign. On the contrary, the employer is even 
expressly prohibited from bearing these costs because of 
the duty of neutrality, meaning the employer is not allowed 
to actively intervene in the electoral process.

b) Further Support Obligations 
In addition, there are extensive information and communi-
cation obligations for the employer within the framework 
of the works council election. This includes, in particular, the 
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Special Issue: Termination of works 
councils, election committees and 
election candidates 

obligation to assist the election committee in the determi-
nation of senior executives within the meaning of sec. 5 
(3) (4) Works Constitution Act. This is of great importance 
to the works council, as executives are neither actively nor 
passively entitled to vote in the works council election, and 
their participation may, therefore, lead to a legal challenge 
of the election. In order to define the group of senior exe-
cutives, detailed job descriptions of the employees con-
cerned, for example, as well as extensive information ab-
out their employment conditions may be necessary. This 
must be provided by the employer. Furthermore, the emp-
loyer must provide the election committee with all the in-
formation required for the preparation of voter lists. Parti-
cularly, the employer must provide the election committee 
with first name, surname, date of birth, gender and hiring 
date of all employees in the company. Personnel files and 
payrolls of all employees, however, may generally not be 
viewed, expect if the election committee has specific 
doubts and wants to conclusively clarify the eligibility of a 
particular employee.

c) Prohibition to influence election 
As already mentioned, the employer must behave neutral-
ly throughout the electoral process and may not influence 
the election of the works council, neither by threatening dis-
advantages nor by granting advantages. The employer is 
also prohibited from supporting individual (employerfriend-
ly) candidates, whether through active election propagan-
da, financial or other logistical means.

PRACTICAL TIP: 

We recommend that you do not comment on individual 
election candidates before and during the election and al-
ways ensure that all candidates have equal access to 
company areas, such as the notice board or the corporate 
intranet. In this context, increased caution is warranted, as 
the favourable or the unfavourable treatment of individual 
candidates may, in addition, to the possible election possi-
bly being challenged, result in criminal sanctions for the 
employer.

d) Post-election support obligations
Even after the end of the election, there are further support 
obligations. One of the most significant and at the same 
time, most conflictprone ones is the entitlement of the 
works council to have the costs for any essential training 
reimbursed as well as the corresponding exemption for 
certain employees from their obligation to work. These 
post-election obligations on the part of the employer exist 
only in so far as the knowledge imparted in the training 
courses was necessary for the work council’s activities 
(e.g. basic employment law) and that the training measu-
res were themselves fit for this purpose. Only then, is it pos-
sible for elected members of the works council to have a  
paid leave of absence of three weeks from their obligation 
to work (for members elected for the first time, even for four 
weeks), as well as an entitlement to have the corresponding 

training costs including the related travel expenses reim-
bursed by the employer.
In practice, it is often a matter of dispute as to whether the 
knowledge imparted in training courses is actually requi-
red for the activities of the works council. Case law has 
demonstrated that general socio-political, trade union po-
licy or general knowledge training is not accepted.

missal from the time of the invitation or application until 
the announcement of the election result. It should be no-
ted here that this protection against dismissal only ap-
plies to the first three employees listed in the invitation or 
application. In the event that an employee representative 
is not elected, this person’s employment contract can 
only be ordinarily terminated after three months.

b) End of the special protection against dismissal 
Even after the end of the actual special protection against 
dismissal, works council members, election committee 
members and election candidates are not defenseless. 
Members of the respective representative body also enjoy 
a so-called continued protection against dismissal for up 
to one year after the end of the corresponding protection 
period. For members of the election committee and elec-
tion candidates, this extended period is six months. At the 
same time, these employees cannot be dismissed ordina-
rily, but only extraordinarily for good cause. However, ap-
proval of the works council for an extraordinary dismissal 
is not required.

For the dismissal of election initiators, the consent of the 
works council is, in principle, not necessary. For these elec-
tion initiators, there is no continued protection against dis-
missal.

As already mentioned at the beginning in connection with 
the premature initiation of the electoral process, works 
council members enjoy a special protection against dis-
missal under sec. 15 Act against Unfair Dismal during their 
term of office and up to one year thereafter. Legislators 
have extended this protection to the same extent to elec-
tion committees and electoral candidates as well as, to a 
limited extent, to those who initiate an election. However, 
this does not mean that a termination of the mentioned 
groups of people is no longer possible at all. Although an 
ordinary notice of termination is generally not possible du-
ring the period of special protection against dismissal, an 
extraordinary termination can take place at any time if the-
re is a compelling reason within the meaning of  sec. 626 
(1) German Civil Code (Bürgerliches Gesetzbuch-BGB). Ho-
wever, such extraordinary termination is subject to the ap-
proval of the works council. If the works council refuses to 
give its consent, the employer may apply to the labour 
court for approval.

a) Beginning of the special protection against dismissal?
In order to determine the beginning and the end period of 
the special protection against dismissal, a distinction must 
be made between the respective groups of people. 

Works Council Members 
For members of the works council, the special protection 
against dismissal starts at the beginning of the term of of-
fice. As soon as the member is in office, he or she falls un-
der the scope of the special protection against dismissal in 
accordance with sec. 15 Act against Unfair Dismissal.

Miscellaneous groups of people 
In the case of election committees, the protection against 
dismissal begins at the time of their appointment. The 
election committee is the three-member body which or-
ganises the election. For an election candidate, the spe-
cial protection against dismissal begins at the time the 
nomination is drawn up. The protection ends with the 
announcement of the election result. Election initiators, 
i.e. employees who work in an operation which does not 
have a works council who have been invited to or have 
applied for an employees’ meeting to elect the election 
committee, fall under the special protection against dis-
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Regular election procedure

Term of office of new works council

Drawing of reference numbers,
 if applicable

Immediately 
after (5)

Vereinfachtes Wahlverfahren

Appointment of the electoral committee 
at least 10 weeks prior to the end of 

the works council’s term of office 1
First session, adoption of rules of 

procedure, drawing up of working plan
Immediately 

after (1) 2
Issuance and announcement 

of election notice
Immediately 

after (2) 3
Issuance and announcement of list of 

employees entitled to vote and announ-
cement of election regulations

At the latest
6 weeks prior 
to first vote 4

Submission of election 
proposals / proposal lists

At the latest 
2 weeks 
after (4) 5

Review and publication 
of election proposals

At the latest 
2 days after 

receipt 6

Determination of election results 
and calculation of seat allocation

Immediately 
after (7)

8

Publication of election results immediately 
after acceptance of the works council seats

9

Sending of electoral minutes to employer 
and trade union immediately after determination 

of the definite elected members 10
Sending of electoral minutes to employer 

and trade union immediately after determination 
of the definite elected members10

Date of election at the latest one week prior 
to the end of the works council’s term of office 7

Submission of 
election proposals

Until the end 
after (3)

5

Announcement of 
election notice

Day of issuance 
until conclusion 

of voting6

Review and publication of
election proposals

After (3) until 
conclusion 
of voting7

Second election meeting
and election of works council

One week 
after (3)

8

Publication of election results immediately 
after acceptance of the works council seats

9

Drawing up of list of employees
entitled to vote and drawing up 

of election notice

Immediately 
after (3)

4

Delivery of the required 
documentation for drawing up list 

of employees entitled to vote

Immediately 
after (1)2

First election meeting and election 
of the electoral committee

7 days 
after (1)3

Invitation for the election of the electoral 
committee 7 days prior to the election meeting 

by 3 employees with voting rights1

Publication of election results imme-
diately after acceptance of the works 
council seats

General overview of the most important steps of the works council election
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c) No special protection against dismissal for election 
committee candidates 

Applicants for the election committee do not enjoy spe-
cial protection against dismissal. The Federal Labour 
Court has already made it very clear that only the actual 
members of the election committee, and not the appli-
cants for this office, should receive special protection 
against dismissal (see decision of the Federal Court of 
Justice: BAG 31.7.2014 NZA 2015, 245, margin 29 ff).
 
d) Exception from special protection against dismissal:

shutdown of operation 
The special protection against dismissal of the mentio-
ned groups of persons does not protect them in the case 
of a closure of the operation. If the operation closes, a 

works council member, a representative of youth and vo-
cational trainees, an election committee or an election 
candidate may all be laid off as well as other employees 
who are not particularly protected by sec. 15 Act against 
Unfair Dismissal. Termination in this case can be decla-
red as a regular termination for operational reasons and 
is possible, at the earliest, at the time of the closure of 
the operation. This also applies ‒ contrary to the legal 
wording ‒ to the election initiators.

If only one business unit is shut down, the specially pro-
tected workers already mentioned have the priority right 
to be transferred to another business unit. Only if this is 
not possible for business reasons, can an ordinary ter-
mination for operational reasons take place.

Overview of special protection against dismissal

Protection 
against 
dismissal

Members of a works council, youth 
and trainee representatives, ship’s 
committee or works council of 
merchant fleet*

Members of the electoral 
committee, election candidates

Election initiators

Beginning Beginning of term of office 
(in case works council does not 
yet exist: announcement of 
election results)

Appointment / drawing up of 
nomination

Invitation to works 
meeting or crew 
meeting or application 
for nomination of 
electoral committee

End Expiry of term of office or 
dissolution of works council or 
withdrawal of individual member

Announcement of 
election results

Announcement of 
election results

Termination 
option during 
period of 
special 
protection

In principle, only extraordinary 
termination for good cause with 
approval of the respective body or, 
alternatively, the labour court; 
exception shutdown of establish-
ment or business unit: ordinary 
termination possible

In principle, only extraordinary 
termination for good cause with 
approval of the respective body or, 
alternatively, the labour court; 
exception shutdown of establish-
ment or business unit: ordinary 
termination possible

For the first three 
employees indicated in 
the invitation/ 
application: only 
extraordinary termina-
tion for good cause, no 
approval required

Lingering effect 
(extended 
period)

For one year (for ship’s committee 
six months) following the end of 
the term of office

For six months following the 
announcement of the election 
results (does not apply to 
court-appointed members of the 
electoral committee)

No extended period 
for protection against 
dismissal

Termination 
option during 
extended 
period 

Only extraordinary termination 
for good cause, no approval 
required; exception shutdown of 
establishment or business unit: 
ordinary termination possible

Only extraordinary termination 
for good cause, no approval 
required; exception shutdown of 
establishment or business unit: 
ordinary termination possible

Ordinary and/or 
extraordinary 
termination, no 
approval required

* The same applies to members of a public service staff representation, youth and trainee representation, 
or youth representation under the German (public service) Staff Representation Act.
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